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ABSTRACT: The paper analyzes constitutional decision-making technique with the purpose of 

strengthening institutional dialogue. Through the use of the historical-comparative method, it seeks 

to demonstrate that when the Court perceives the need to wait for the result of popular and 

parliamentary deliberation, it is legitimate to decide without deepening the theoretical discussion on 

the issue that needs deliberation. The rationale draws on important doctrinal positions and relevant 

decisions from the Second Circuit Court and the United States Supreme Court, specifically 

considering second look technique and Cass Sunstein's minimalism. The goal is to show that the 

Court, without inhibiting the deliberation that is indispensable to decide a larger question, has the 

means to decide on (un)constitutionality, protecting rights during the constitutional dialogue. 

 

Il testo analizza la tecnica decisionale costituzionale al fine di rafforzare il dialogo istituzionale. 

Attraverso l’utilizzo del metodo storico-comparativo, si vuole dimostrare che, quando la Corte 

ritiene necessario attendere l'esito della deliberazione popolare e parlamentare, è legittimo che essa 

decida senza approfondire la discussione teorica sulla questione carente di deliberazione. Il 

ragionamento si avvale di importanti posizioni dottrinali e di rilevanti decisioni della Corte del 

 
 Lavoro sottoposto a referaggio secondo le linee guida delle Rivista. 
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Secondo Distretto e della Corte Suprema degli Stati Uniti, considerando in particolare la tecnica del 

second look e il minimalismo, di Cass Sunstein. L’obiettivo è dimostrare che la Corte, senza inibire 

la deliberazione che gli è imprescindibile per decidere una questione di maggiore portata, ha i mezzi 

per decidere sulla (in)costituzionalità, tutelando i diritti durante il tempo del dialogo costituzionale. 
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Virtues; Democrazia deliberativa; Dialogo Istituzionale; Minimalismo; Second look; Virtù Passive 
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institutional dialogue. – 3. Euthanasia in American Courts: between second look and minimalism. – 

4. The foundations for a constitutional dialogic decision in Brazil. – 4.1. Foreword. – 4.2. When the 

reviewed law does not contemplate the constitutional matter that requires constitutional 

interpretation based on fundamental rights. – 4.3. A dialogic decision as a decision-making 
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1. Introduction 

 

There is no more reason to debate an eventual monopoly on constitutional interpretation. The 

Constitution cannot be interpreted at a distance from society and all public institutions. 

Therefore, a significant theoretical problem occurs when the Judiciary has to rule on a 

constitutional matter in the face of new social facts based on indeterminate constitutional 

provisions. In these situations, Courts can always interpret the Constitution in ways not yet 

imagined. 

This paper is not to insist on the importance of not prematurely resolving reasonable moral 

disagreements as a way to assure social stability, mutual respect, and reciprocity. As a matter of 

fact, it aspires to draw the contours of a decision that would allow the Court to exercise judicial 

review and, at the same time, to stimulate the debate required for a legitimate and appropriate 

constitutional interpretation.1 

 
1 MARINONI, Luiz Guilherme. Processo Constitucional e Democracia. São Paulo: Revista dos Tribunais, 2021, p. 

179-258. 
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Given decision-making strategies apt to grant space for the debate between society and public 

institutions, 2 it is essential to remember that questioning the validity of laws may place in the hands 

of the Court a problem not adequately debated yet by the public and not yet considered by the 

Parliament. In this case, deciding without entering any deep theoretical discussion on fundamental 

rights allows the protection of due deliberation on the issue.  

The comparative-historical method3 offers a dogmatic proposal capable of tracing the lines of a 

type of decision that, while protecting the Constitution, encourages ongoing constitutional 

deliberation. Significant contributions of U.S. doctrine and jurisprudence demonstrate the 

rationality of a limited or provisional decision that does not neglect the adequate protection of the 

Constitution, though it safeguards constitutional dialogue. 

A decision qualified to enable proper debate is proposed. However, it is necessary to provide the 

reasons when such a decision does not thoroughly examine the theoretical discussion on specific 

constitutional issues. It is also important to suggest a way for the Courts to manage time to develop 

the debate on the matter when necessary. 

Given all this, the present aims to demonstrate that Constitutional Courts must not settle an issue 

lacking popular and parliamentarian debate but also that they may review the constitutionality 

during the period that constitutional dialogue improves. 

 

 

2. The second look as a passive virtue and a decision that allows an institutional dialogue 

 

Perhaps the most transparent form of a dialogic judicial ruling in American law is the so-called 

 
2 DIXON, Rosalind, Constitutional “dialogue” and deference. Constitutional Dialogue – Rights, Democracy, 

Institutions, Cambridge: Cambridge University Press, 2019; ZURN, Christopher F., Deliberative democracy and the 

institutions of judicial review. New York: Cambridge University Press, 2007; FEREJOHN, John; PASQUINO, 

Pasquale, Constitutional courts as deliberative institutions: towards an institutional theory of constitutional justice, 

Constitutional Justice, East and West (Wojciech Sadurski ed.), Dordrecht: Kluwer Law International, 2002, p. 21-36; 

COMELLA, Victor Ferreres, Constitutional Courts and Democratic Values, New Haven: Yale University Press, 2009; 

PASQUINO, Pasquale, Constitutional adjudication and democracy: comparative perspectives: USA, France, Italy, 

Ratio Juris, n. 11, p. 38 ss; SWEET, Alec Stone, Constitutional Courts and Parliamentary Democracy, West European 

Politics, n. 25, 2002, p. 77 ss; FEREJOHN, John, Judicializing politics, politicizing law, Law and Contemporary 

Problems, n. 65, 2002, p. 83 ss; LIPKIN, Robert, What’s wrong with judicial supremacy? What’s right about judicial 

review? Widener Law Review, n. 14, 2008, p. 9 ss. 
3 VAN HOECKE, Mark e WARRINGTON, Mark. Legal Cultures, Legal Paradigms and Legal Doctrine: Towards a 

new model for Comparative law. The International and Comparative Law Quarterly, vol. 47, 1998.  
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“second look”. Essentially, to propose a second look is to decide to submit a question to Parliament. 

In other words, it is the choice of the Court not to decide on a constitutional issue. However, though 

the ruling that grants the second look does not resolve the petitioned constitutional problem, it 

declares the questioned law temporarily unconstitutional. It means that the second look adopts the 

technique of deciding without deepening the theoretical issue based on fundamental rights. It is a 

decision that does not decide a matter that the Court considers in need of a greater popular and 

parliamentary debate. The second look avoids a theoretical deepening based on principles but 

provisionally invalidates the questioned law. 

The second look admission is a consequence of the perspective that the constitutional question in 

the hands of the Court is not yet mature to be decided. The technique, therefore, has its origins in 

the concept of passive virtue, thus defined by Alexander Bickel to demonstrate that the Court’s 

power of not deciding is just as relevant as asserting the actual review of a given law. The doctrine 

of passive virtues centers on the idea that in certain situations, not deciding is essential to keep the 

Court from making hasty decisions and, in this way, to maintain an ongoing dialogue with civil 

society and public institutions for the benefit of finding an acceptable solution based on principles.4 

It does not mean that second looking exempts the Court from deciding, as when it denies 

certiorari. The constitutionality of the issue is decided but not considering the principles or 

fundamental rights theoretically explored. Not examining the discussion based on principles is a 

way to give a transitional decision and leave the path for a definite one. Undoubtedly it is a 

decision-making technique that also supports Sustein’s minimalism, especially when He highlights 

the benefits of non-deep theoretical agreements. 5. 

When the Court does not profoundly analyze a particular issue based on open constitutional 

provisions, it recognizes the possibility for Parliament to reaffirm or change the questioned law. In 

this scenario, the ruling of unconstitutionality is effective just until the pronouncement of the 

Legislative Power. 

Due to the temporary nature of the Court’s decision, time plays a vital role in its conduct. The 

Court, in this sense, extends its decision-making process, postponing its intervention until after 

popular discussion and the manifestation of Parliament, so the Justices can invalidate, sustain or 

 
4 BICKEL, Alexander. The Least Dangerous Branch. 2. ed. New Haven: Yale University Press, 1986, p. 111. 
5 SUNSTEIN, Cass. Incompletely Theorized Agreements in Constitutional Law. John M. Olin Law & Economics, 

Working Paper n. 322, University of Chicago, 2007. p. 12. 



 

OSSERVATORIO COSTITUZIONALE 

300 

correct the parliamentary decision, now being able to even perform an in-detail analysis of the 

constitutional question. In this way, the Court has the possibility to decide properly without 

interfering in the democratic process. 

In the 1990s, the second looking became frequent in U.S. judicial decisions. This technique, as it 

was concretely developed, is related to the doctrine of Guido Calabresi. In his notable book A 

Common Law for the Age of Statutes, Calabresi worried precisely about the relationship between 

statutes and the common law. He argued that Courts should submit to Parliament every rule found 

incompatible with the common law, regardless if it involves a fundamental right. Calabresi's initial 

concern, in this sense, had no particular relationship with the judicial review or the 

unconstitutionality of laws.6  

In fact, when he wrote against the perceived activism of the Rehnquist Court and presented 

alternatives to the model of judicial review stained by “judicial supremacy”, Calabresi observed 

that many interpreters mistook the theory developed in A Common Law for the Age of Statutes for 

his idea of “judicial enforcement of constitutional accountability".7The latter, despite its 

relationship with the previous theory, proposes a model of judicial review that opens an opportunity 

to refer the constitutional question back to Parliament, thus forcing the Legislative to a second 

analysis of the law through the eyes of the population. 

While the argument developed by Calabresi in A Common Law for the Age of Statutes centers on 

“common law accountability”, his analysis of judicial review poses a question of “constitutional 

accountability”. From the premise that both Parliament and the Judiciary can abuse the power of 

protecting fundamental rights, he addresses four models of judicial review. In essence, the goal is to 

clarify the risks of a model centered on judicial supremacy or the judicial monopoly of 

constitutional interpretation. 

Calabresi warns that because of crises, or even simply due to time pressure, legislators often act 

hasty or without properly considering fundamental rights. They also sometimes hide rights 

violations in vague or unsuitable language and not rarely delegate tasks to bureaucrats stripped of 

popular accountability. It is further not unusual for Parliament occasionally not to worry about old 

 
6 CALABRESI, Guido. A Common Law for the Age of Statutes. Cambridge, Massachusetts: Harvard University 

Press, 1982. 
7 CALABRESI, Guido. Antidiscrimination and Constitutional Accountability (What the Bork-Brennan Debate 

Ignores). Harvard Law Review, v. 105, 1991. p. 80-151. 
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laws that, if vigorously reviewed, would not be compatible with fundamental precepts nowadays 

protected. All these situations potentially bear a breach of accountability that affects fundamental 

rights and gives rise to the failures of “constitutional accountability”8. 

If faced with these breaches, the Court must declare the law's unconstitutionality and, 

furthermore, offer “provisional definitions of fundamental rights”. The possibility for the Court to 

provisionally define rights, although it may be poorly understood, aims to favor the democratic 

process and to allow elected officials with popular accountability to speak out. 

The benefits of provisional rulings are proportional to the opportunity for effective popular 

participation and dialogue between institutions. In this way, it resembles the mechanism of the 

constitutional amendment through popular initiative, provided by California’s Constitution: because 

the state's Constitution can be easily amended by referendum, the effect of striking down an 

unconstitutional state law would not be so different from the state’s Supreme Court submitting it to 

a second look. In this case, the second look request would be much more directed at the population 

– cautioned by the Court – than Parliament. 

To understand the purpose and relevance of this decision-making technique is crucial to bear in 

mind the rulings in Furman v. Georgia9 and Gregg v. Georgia10, both concerning the death penalty. 

After the Supreme Court declared Georgia’s punishing methods in Furman unconstitutional, the 

state changed its laws to comply with the Court’s standards, after which the constitutionality of the 

death penalty was once again questioned in Gregg. 

In Furman, five Justices declared the decision that enforced the death penalty unconstitutional; 

the remaining four dissented. However, among the majority that agreed on its unconstitutionality, 

only two argued that capital punishment was, in itself, unconstitutional – holding it to be a cruel and 

unusual punishment –, while the remaining three held that just the legal procedures were 

unconstitutional. These three Justices, as it turns out, did not decide that the death penalty was 

unconstitutional in any other circumstance, that is, in a scenario not marked by the 

unconstitutionality of the legal procedures. 

After the state complied with the ruling, eliminating the procedure questioned in Furman, the 

 
8 CALABRESI, Guido. Antidiscrimination and Constitutional Accountability (What the Bork-Brennan Debate 

Ignores). Harvard Law Review, v. 105, 1991, p. 104.  
9 408 U.S. 238 (1972). 
10 428 U.S. 153 (1976). 
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Supreme Court was again called upon to decide on the unconstitutionality of the death penalty, this 

time in Gregg v. Georgia. In this case, the plaintiff asked to extend the ruling in Furman to his trial, 

arguing that the Court had found the death penalty unconstitutional as a cruel and unusual 

punishment in any shape or form. The Court then held that its precedent ratio was centered only on 

the unconstitutionality of the specific legal proceeding for the penalty application since the majority 

just shared this conclusion in Furman. The Court, therefore, ruled in Gregg that Georgia’s new 

legal proceedings were not tainted by the unconstitutionality found in Furman, so the imposition of 

the death penalty according to the new state legislation was constitutional.11. 

This frame, recollected by Calabresi12, is significant for anyone concerned about the logic of a 

decision that opens an opportunity for dialogue. After Furman, Georgia State’s Parliament 

promptly complied with the ruling of the Supreme Court, enacting new legislation about the death 

penalty, which was later found constitutional by the same Supreme Court. 

In the years following the precedent set in Furman, thirty-seven states enacted laws complying 

with the Court’s standards on death penalty execution regarding arbitrariness and discrimination. 

Although many of these laws were later found unconstitutional, not all of them were, as those of 

Louisiana and North Carolina. 

This series of events shows that the dialogue between the judiciary and state legislatures, crucial 

in allowing the enactment of laws avoiding an arbitrary and discriminatory execution of the death 

penalty, ended up in the Supreme Court in any case. In other words, there was a second look by 

several state legislatures, which contributed to the improvement of legislation, according to the 

constitutional precedent, and did not leave the Court at a distance from verifying whether 

parliamentary decisions had met their requirements. 

Considering Furman and Gregg, more precisely that state laws prevailed over the Supreme 

Court ruling, Calabresi argued that Parliament had the "last word".13 It is true that Parliament may 

not comply or may even improperly comply with the Court’s decision, thus submitting itself to a 

 
11 Were it not for the addiction – recurring in the common law – of attempting to find a precedent in any Supreme 

Court ruling, there would not be an obsession to define the ratio of a plurality decision or that of a ruling in which no 

opinion clearly prevails. It would suffice to leave aside the idea of pretending to see in each and every decision a rule 

capable of regulating future cases. 
12 CALABRESI, Guido. Antidiscrimination and Constitutional Accountability (What the Bork-Brennan Debate 

Ignores). Harvard Law Review, v. 105, 1991, p. 105. 
13 CALABRESI, Guido. Antidiscrimination and Constitutional Accountability (What the Bork-Brennan Debate 

Ignores). Harvard Law Review, v. 105, 1991, p. 105. 
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new ruling. It is also true that the new parliamentary proposal may fully convince the Court. 

However, the opening for popular and Parliament participation in the formulation of the decision 

committed to the Constitution is what assumes real relevance in determining institutional dialogue 

and sharing constitutional interpretation. 

For this reason, it is important to highlight what is at the core of the concern with the second 

look technique. The problem begins with the undetermined meaning of some constitutional 

provisions and the consequent possibility that Courts may recognize rights and strike down laws 

based on these provisions, despite popular will and the democratic process. Considering this 

scenario, it is imperative to reject the constitutional interpretation in which only the will of the 

Judiciary prevails, not considering society and other institutions as passive assistants of the role 

played by Judges. The result is the opening to popular participation and parliamentary presence in 

the process of attributing meaning to the Constitution. This is guaranteed by the technique of 

second look, especially when there is a lack of popular and parliamentary deliberation. 

The fear of a judicial review that opposes democratic theory may favor the adoption of theories 

in the sense that an originalist interpretation of constitutional provisions,14or even only part of the 

Constitution15may sustain judicial constitutional control. The problem is that these theories cannot 

adequately safeguard rights. Because of this, judicial control needs to work from other perspectives, 

such as the second look by the legislature.16 

 
14 SCALIA, Antonin. A Matter of Interpretation: Federal Courts and the Law. Princeton: Princeton University 

Press, 1998, p. 45.) 
15 SCHAUER, Frederick. Judicial supremacy and the modest Constitution. California Law Review, v. 92, 2004, p. 

1045-1068. 
16 The original public meaning, of Antonin Scalia (A Matter of Interpretation: Federal Courts and the Law, 

Princeton: Princeton University Press, 1998), and the original intent, of Robert Bork (The Tempting of America, New 

York: Free Press, 1997), understood as variants of originalism, are widely critized by scholars who argue the need to 

use open constitutional provisions in judicial review. However, the theories of “living” or “invisible” constitutions 
(Laurence Tribe, The Invisible Constitution, Oxford: Oxford University Press, 2008), radically opposed to originalism 

are neither immune to criticism. The use of the due process clause by the Supreme Court of the United States has long 

been denounced. In effect, Hart describes the substantive dimension of due legal process as one the most important 

tools in the Supreme Court’s activism, allowing judges to create cryptolegislation (Herbert Hart, American 

Jurisprudence Through English Eyes: The Nightmare and the Noble Dream, Georgia Law Review, v. 11, 1977, p. 973). 

Therefore, when one argues that originalism and the “modest Constitution” theory (Frederick Schauer, Judicial 

supremacy and the modest constitution, California Law Review, v. 92, 2004, p. 1.045-1068) are not able to provide 

adequate protection of the Constitution, one does not mean to say that the theory that allows for a decision of reasonable 

moral disagreements on the basis of open constitutional clauses is an ideal solution. On the contrary, solving cases 

through undeterminate rules, such as those about equality and privacy, give the judiciary the power to “find” (Guido 

Calabresi, Foreword: Antidiscrimination and Constitutional Accountability. What the Bork-Brennan Debate Ignores, 

Harvard Law Review, v. 105, 1991, p. 137) or “invent” rights (Larry Kramer, The people themselves: popular 
constitutionalism and judicial review, New York: Oxford University Press, 2004, p. 229). The concern of this paper is 
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However, judicial review from the constitutional dialogue perspective does not require the 

abandonment of the usual mechanisms of review when considering rights which include many of 

the so-called structural and enumerated, whose centrality is present in the American constitutional 

tradition. The constitutional provisions that delineate the basic structure for exercising the 

government's power – such as freedom of speech, of the press, of religion, all established by the 

First Amendment – deserve strong or incisive judicial guardianship. It certainly cannot be excluded 

by the idea of second look or by the ruling that resubmits the question to a second analysis by 

legislators. 

A second look is relevant when the Court is faced with penumbral rights, that is, rights that the 

Court creates in the penumbra of indeterminate constitutional provisions or some fundamental 

rights. Enumerated rights, on the other hand, cannot be submitted to a strategy of judicial protection 

in which the solution to the constitutional question is given only after a second look by Parliament. 

This would inevitably erode those rights which are neither justifiable nor desirable. There would be 

damage not only when legislatures would not confirm those rights but also when they would, and 

with respect to structural rights, it would even become contradictory to consider a second look17, 

given that the legislature and the executive branch of government depend on the soundness of those 

rights. 

Notwithstanding, an emphasis on the importance of a typical judicial review to protect 

enumerated and structural rights cannot lead to overlooking the need to limit the review in cases 

involving penumbral rights to avoid the activism that has plagued the Supreme Court in the past. To 

this end, it would suffice for the Court to perceive the dangers of judicial autocracy and recognize 

the possibility of safeguarding rights through protection against discrimination and an attitude of 

openness to participation and dialogue18.     

 

 

 
precisely to demonstrate that, in light of the inherent limitations of constitutional interpretation theories, institutional 

dialogue is indispensable to allow courts to respond to the needs of the present without disregarding the values of 

democracy. Hence the reason why it is relevant to develop decision-making techniques that give constitutional courts a 

way to decide without denying the importance of popular participation and parliamentary deliberation. 
17 CALABRESI, Guido. Antidiscrimination and Constitutional Accountability (What the Bork-Brennan Debate 

Ignores). Harvard Law Review, v. 105, 1991, p. 135. 
18 CALABRESI, Guido. Antidiscrimination and Constitutional Accountability (What the Bork-Brennan Debate 

Ignores). Harvard Law Review, v. 105, 1991, p. 135-138. 
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3. Euthanasia in American Courts: between second look and minimalism 

 

Second look played a key role in the Court of Appeals for the Second Circuit’s ruling on Quill v. 

Vacco.19This case questioned the constitutionality of a New York State law that criminalized 

assisted suicide.20 Guido Calabresi sat on the bench at the time; he wrote the concurring opinion 

that reinforced the unanimous agreement on the unconstitutionality of the state law. 

In 1996, both the Second and the Ninth Circuit Courts heard cases questioning the 

constitutionality of criminalizing assisted suicide; the true goal, however, was to examine the 

possibility of legal euthanasia. While the Ninth Circuit found the law unconstitutional on the 

grounds of the due process clause of the Constitution, the Second Circuit held that it violated the 

equal protection clause. 

The Ninth Circuit Court argued that due process protects a right to privacy. It endorsed the 

opinion shared by justices Kennedy, Souter, and O'Connor, in the Supreme Court case Planned 

Parenthood of Southeastern Pennsylvania v. Casey,21which held that people's private and personal 

choices, indispensable to their autonomy and self-determination, are guaranteed by the freedom 

protected by due process. Based on this understanding, bringing the issue of abortion closer to that 

of assisted suicide, the Court extracted from due process a right of privacy in which there would 

also be freedom to commit suicide or a "right to die". 

On the other hand, the Second Circuit declined the invitation by the plaintiffs to identify a new 

 
19 80 F.3d 716, 2d Cir. (1996). 
20 It is not intended to face here the question of euthanasia. This matter is mentioned, at the moment, simply because 

it assists in the analysis of the limits of constitutional decisions in light of the importance of institutional dialogue 

between Court and Parliament. On euthanasia, see TRIPODINA, Chiara. Il diritto nell’età della tecnica. Il caso 
dell’eutanasia, Napoli: Jovene, 2004; D'AVACK, Lorenzo. Verso un antidestino. Biotecnologie e Scelte di Vita, 

Torino: Giappichelli, 2004; CASONATO, Carlo. Introduzione al biodiritto, Torino: Giappichelli, 2012; D'ALOIA, 

Antonio (organized by), Il diritto alla fine della vita. Principi, decisioni, casi, Napoli: Edizioni Scientifiche Italiane, 

2012; D’AMICO, M. Il “fine vita” davanti alla Corte costituzionale fra profili processual, principi penali e dilemmi etici 

(Considerazioni a margine della sent. n. 242 del 2019), Rivista AIC, fasc. 1, 2020, p. 2; FURNO, Erik. Il “caso 

Cappato”: le aporie del diritto a morire nell’ordinanza n. 207/2018 della Corte Costituzionale, Rivista AIC, n. 2/2019, p. 

138 ss. On American law, see GORSUCH, Neil M. The Future of Assisted Suicide and Euthanasia, Princeton: 

Princeton University Press, 2009; GRABOYES-RUSSO, Stephanie. Too Costly to Live: The Moral Hazards of a 

Decision in Washington v. Glucksberg and Vacco v. Quill, University of Miami Law Review, n. 51, 1997, p. 907 ss; 

KAMISAR, Yale. On the Meaning and Impact of the Physician-Assisted Suicide Cases, Minnesota Law Review, n. 82, 

1997/1998, p. 895 ss; BRADFORD, Jennifer. Vacco v. Quill and Washington v. Glucksberg: Thou Shalt Not Kill, 

Unless Your State Permits Physician-Assisted Suicide, Pepperdine Law Review, v. 26, 1998, p. 121 ss. 
21 505 U.S. 833 (1992). 
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fundamental right22, due to the absence of a clear Supreme Court precedent on the matter,  thus 

rejecting the application of the ratio in Casey. At the same time, in fact, the Ninth Circuit called on 

another Supreme Court Precedent, established in Collins v. City of Harker Rights23, in which the 

Court was reluctant to expand the concept of due process, considering the parameters for a 

responsible ruling in this "unknown area” being far too few and indeterminate. 

Despite this, the Second Circuit applied the equal protection clause. Because New York State 

law allowed terminally ill patients to refuse medical treatment to be kept alive, the Court then 

wondered whether there was a legitimate reason to keep sick patients from accessing medication 

that would ease their death, requiring the correspondent medical prescription. In the end, the Court 

found the government had no legitimate interest in treating the two scenarios differently, holding 

the legal prohibition of medically assisted suicide to be unconstitutional for violating the equal 

protection clause.24 

Judge Calabresi’s opinion, despite concurring with the majority shared by judges Miner and 

Pollack, supported the violation of the Constitution on another argument. Even though, as the 

majority's opinion reminded, the right to refuse medical treatment was long established and 

recognized by New York’s Legislative and Judicial powers, judge Calabresi understood that there 

was no reason to decide based on an open constitutional clause. 

In effect, Calabresi was impressed by the age of the challenged law, which allowed him to 

externalize his concern with outdated or disused laws.25He began explaining that the law in debate 

was enacted at a different time. The Judge showed that New York first prohibited assisted suicide in 

1828, in a law that punished anyone who assisted somebody in committing suicide, establishing a 

connection to the crime of suicide, described by a Court of the time as a "criminal act of self-

destruction". Calabresi then noted that a law of 1881 held suicide to be a "grave public wrong", 

therefore punishing any form of suicide assistance, attempted suicide, or even assistance to the 

attempt. However, the Judge also pointed out that in 1919 New York State's Parliament passed a 

law that, on the one hand, revoked the punishment for attempted suicide but, on the other, 

maintained the idea of suicide as a grave public wrong. From this moment on, the prohibition of 

 
22 Quill v. Vacco, 80 F.3d 716, 2d Cir. (1996). 
23 503 U.S. 115, 125 (1992). 
24 Quill v. Vacco, 80 F.3d 716, 2d Cir. (1996). 
25 CALABRESI, Guido. A Common Law for the Age of Statutes, p. 65-70. 
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suicide assistance was kept "on the books". Calabresi also demonstrated that, after 1919, no doctor 

was convicted for assisting suicide in the state of New York and that current laws allowed for 

rejecting the employment of techniques to prolong life. 

Based on this report, Calabresi stated that the law not only ceased to be applied, falling into 

disuse, but also that its foundations had eroded over the last one hundred and fifty years and that 

Parliament had long been silent about it. While recognizing that this would be enough to cast doubt 

on the law's current validity, Calabresi acknowledged that neither Supreme Court precedents nor 

constitutional tradition or the language of the Constitution would be sufficient to invalidate it. 

Calabresi tried to demonstrate, thus, what the Court should do when, despite the lack of 

contemporary support from the people and Parliament, a law cannot be declared unconstitutional 

based on what the Constitution or precedents say. When a given law is not clearly constitutional or 

unconstitutional, the Court should not rule in the absence of current and express manifestations 

from the population and elected authorities. If it is not known what the population and Parliament 

actually want, there is no reason to force the Court to rule. Submitting the question for a second 

look would compel legislators to decide clearly and openly about it, allowing the Court to rule 

definitively after parliamentary deliberation. 

Second look would not only result in a better ruling, in tune with the facts and the questions that 

the people must debate but also would compel elected representatives to fulfill their roles, 

highlighting their popular responsibility. If Parliament must guard a situation that depends on the 

interpretation of the Constitution, it is its job to do so clearly and objectively, in immediate 

connection with popular concerns, thus eliminating any reason capable of allowing the possibility 

of the Court to act in its place, removing the responsibility deposited in it by the people.  

In response to Judges Miner and Pollack's opinions, based on the equal protection clause, 

Calabresi referenced the amici curiae: they argued that the issue lied in the improper distinction 

between active assisted suicide (prescribing drugs to interrupt life) and passive assisted suicide 

(turning off, upon request, life-sustaining equipment). He found that there was no reason to believe 

that Parliament had prohibited the prescription of drugs and allowed the removal of equipment 

based on a due analysis of the two situations, so the Court would have no reason to invalidate the 

law. If the Court effectively did invalidate the law, it would be an inadequate and incorrect decision 

if it had not allowed the legislature to speak about the effects of both laws and especially about the 

prohibition contained in the challenged one, even considering its age and its lack of further 
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parliamentary debate since the early decades of the twentieth century. 

Calabresi’s opinion shows that the Court should not rule when the law, in need of analysis in the 

light of open constitutional clauses, calls for popular debate and a new legislative evaluation. In 

fact, it requires an examination of the new constitutional question, which obviously did not exist 

when the law was enacted. It also makes clear, however, that when there is reasonable doubt about 

the constitutionality of a law in the face of a question that still lacks deliberation, the Court should 

provisionally find it unconstitutional, then invite Parliament to make a stand. It is relevant to note 

that in the very first paragraphs of his opinion, Calabresi states that “what is not ready for decision 

ought not to be decided".26. 

Vittoria Barsotti argues that Calabresi’s opinion corresponds to a passive virtue as defined by 

Bickel (1986, p. 111), in that instead of taking a position on the legitimacy of New York State law 

in the face of constitutional provisions, it expresses a judgment that could “definirsi 

interlocutorio".27What Calabresi calls a provisional ruling and Barsotti an interlocutory judgment is 

nothing more than a decision of unconstitutionality that stimulates action by Parliament. According 

to each case, this action may be the silence of the legislators, the reaffirmation of the law, or the 

enactment of a slightly different one. This means that this decision of unconstitutionality obviously 

has a different nature from that which is attributed to the decision of unconstitutionality 

traditionally handed down by the Court in the exercise of judicial review. In the face of a second 

look request, Parliament can reaffirm the law found unconstitutional. Hence, Barsotti questions, 

worried, who would have “l’ultima parola”. In other words, if the Court does submit the question to 

legislators, allowing them to give it a second look, it is necessary to know whether, in the event of 

them reaffirming the law, the Court can declare the “new law” unconstitutional. This is the reason 

why Barsotti asks “a chi spetta, insomma, l’ultima parola in questo dialogo”28. 

According to Calabresi’s opinion, the Court certainly could examine the new law enacted by 

Parliament. His reasoning does not place the Court and the legislature on opposite sides, as if the 

latter were challenging a judicial ruling that would have to be reaffirmed to preserve the judicial 

branch of government's authority. He shows that the Court, at first, has no reason to analyze in 

 
26 Quill v. Vacco, 80 F.3d 716, 2d Cir. (1996) 
27 BARSOTTI, Vittoria. L’Arte di Tacere – Strumenti e Tecniche di non Decisione della Corte Suprema degli Stati 

Uniti. Torino: Giappichelli, 1999, p. 270. 
28 BARSOTTI, Vittoria. L’Arte di Tacere – Strumenti e Tecniche di non Decisione della Corte Suprema degli Stati 

Uniti, p. 273-274. 
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depth the constitutional question and that, in the case of reestablishing the same law or enacting a 

new one, judges obviously will be able to exercise judicial review based on fundamental rights. 

Therefore, the Court will never say or decide what it has already said or decided. In turn, it will 

speak out for the first time on an issue that was subjected to parliamentary deliberation also for the 

first time. It is precisely for this reason, actually, that the first ruling must recognize its intrinsic 

provisional nature as a pronouncement that does not decide the constitutional question. 

The ruling is not provisional or, as Barsotti suggests, interlocutory only because it can be 

replaced by a definitive one or even because it is not the Court's final decision. The simple fact that 

the decision is provisional - because it is susceptible to a replacement - or interlocutory - because it 

is not the last decision on the case - is insufficient to reveal the reason why the Court can investigate 

the new law established by the legislature when it took a second look on the issue. 

Although Calabresi does not explain this, one cannot fail to see how the provisional decision, 

offering the Parliament an opportunity for a second look, does not decide the constitutional question 

or which is the same thing – does not examine it in depth. With this type of ruling, the Court is 

satisfied by an “incomplete theoretical agreement”, 29which can also be said to be non-definitive 

(provisional) or non-final (interlocutory). 

Realizing that a decision reveals an incomplete theoretical agreement or does not contain an in-

depth review of the issue at hand is vital to understanding the Court's attitude. Courts may decide 

again or, what is even better, may effectively rule on the new law precisely because it has never 

been subjected to judicial review before. In this sense, there would not be a second ruling on an 

issue that has already been decided, much less a reaffirmation of what was previously decided. 

There would be, in turn, the first ruling on a new law that settled an issue that had never been the 

subject of parliamentary or judicial deliberation. 

The decision rendered by the Second Circuit in Quill v. Vacco was then appealed to the Supreme 

Court30, and although the Court decided to rule on a case that involved great factual and moral 

complexity and had a serious impact on society, the opinions of some Justices that contributed to 

the result were clearly concerned with leaving the question unresolved. 

Justice O’Connor, for instance, admitted the importance of thinking about terminally ill patients 

 
29 SUNSTEIN, Cass. Incompletely Theorized Agreements in Constitutional Law. John M. Olin Law & Economics, 

Working Paper n. 322, University of Chicago, 2007, p. 12. 
30 521 U.S. 702 (1997). 
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who intend to accelerate their deaths, therefore noting that she could not address the question due to 

a lack of an adequate debate about it capable of clarifying certain facts. In her view, it would be 

indispensable to count on contributions from popular deliberation and from the rulings and 

arguments provided by the state legislature and lower Courts. O’Connor’s opinion was joined by 

Justice Ginsburg, whose jurisprudence is sympathetic to institutional dialogue31. Justice Souter, 

who called for energetic legislative solutions to the issue, handed a similar opinion32.  

However, contrary to Judge Calabresi's opinion, which concurred with the unconstitutionality of 

the New York law, the opinions of Justices O'Connor, Ginsburg, and Souter concurred with the 

declaration of the constitutionality of the same law. This difference, on first look, would 

nonetheless seem favorable to institutional dialogue. Basically, the problem would lie in 

consequence of holding the law provisionally constitutional instead of striking it down while 

stimulating popular debate and a new legislative solution. 

When the Supreme Court of the United States rules stimulating debate, it confronts several state 

legislatures, even if it analyzes only one state's law. Justices Souter, O’Connor and Ginsburg were 

concerned, in their opinions, about widespread popular debate and legislatures’ alternatives, not 

only about what goes on in one single state, as occurred when Vacco v. Quill was on trial in Second 

Circuit Court. However, what would that have to do with the decision to declare the law 

constitutional or unconstitutional? 

It is certain that when the Supreme Court of the United States declares a certain law 

unconstitutional, the ruling not only affects the legislative decision debated in the specific case but 

also curbs the enactment of new laws with the same content in any other state. This, however, 

matters little to the issue posed here. What effectively matters when there is a decision that, at the 

same time, declares a law unconstitutional and does not want to give up on institutional dialogue is 

that the ruling cannot resolve the constitutional issue in question. 

To be provisional, the decision of unconstitutionality cannot overhaul in depth the debate of the 

question in light of the interpretation of a fundamental right. It is sufficient for the decision to 

 
31 Justice Ginsburg, when asked about the ruling in Roe v. Wade in a scholarly event held at the Chicago Law 

School, famously said that it would have been better if the Supreme Court had held back and let the abortion decision 

emerge from a popular debate and the natural fluency of the democratic process. See: GINSBURG, Ruth. Some 

Thoughts on Autonomy and Equality in Relation to Roe v. Wade. North Carolina Law Review, v. 63, 1985, p. 385-

386). 
32 521 U.S. 702 (1997). 
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demonstrate the suspicion of the law’s unconstitutionality. In this sense, a provisional 

unconstitutionality ruling is a decision that renders the law inapplicable without touching the point 

that could inhibit its reaffirmation by the legislature. 

This means that the Supreme Court can declare a law unconstitutional but at the same time can 

leave open the way for the state legislature to speak on the matter. In this regard, it is important to 

mention that there is no reason to think that this technique would not have the proper effectiveness, 

given that the Court would be establishing dialogue only with the New York legislature without 

reaching out to other states' Parliaments. 

To second look is not to notify the legislature to act. The idea of offering Parliament the 

opportunity to give a specific law a second look reveals a decision that recognizes that the issue to 

be resolved has not been properly addressed yet. When a decision is handed out by the Supreme 

Court of the United States and not by a lower Court in the face of a state law, legislatures of all 

states become free to debate the question. Thus, the relevant point really is that, behind the ruling, 

there is a decision that stimulates and guides popular debate and state legislatures’ deliberation 

without any intention of binding the decisions to be taken by such political players. 

Then what is the reason that led Justices Souter, O’Connor, and Ginsburg to find the law 

constitutional in Quill? As a matter of fact, it is not particularly significant to know the concrete 

reason that led them to choose to find the law constitutional, although they probably did so out of 

fear of leaving the right to life deprived of legal protection33.  

In any way, it is possible to connect the opinions of Judge Calabresi and Justices O’Connor, 

Ginsburg, and Souter. The Justices, on their turn, clearly decided that the facts needed to be better 

debated by the population, Parliaments, and state courts. They did not affirm nor deny, however, the 

possibility that the Constitution could support the right to euthanasia. The decision of 

constitutionality, therefore, also assumed a provisional nature. Both Calabresi's and Justices Souter, 

O'Connor, and Ginsburg’s decisions did not deepen the discussion of the constitutional question, 

thus avoiding a "complete theoretical agreement". This means that the two opinions were short of 

recognizing a right or its inexistence to provide for further deliberation. Hence, both types of 

 
33 The Supreme Court, when ruling on the case, considered the inputs of expert witnesses about the consequences of 

euthanasia in the Netherlands. Some of them, brought by the Solicitor General of the United States, demonstrated the 

emergence of numerous cases of involuntary euthanasia. Although the information in the opposite Direction was also 

presented to the Court, Justice Souter was still left concerned, in the end concurring for finding the prohibition 
constitutional. 
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decisions are ways of solving the same problem. 

A Court concerned with popular participation, and institutional dialogue can use either the 

provisional unconstitutionality decision, seen as a second look, or the provisional constitutionality 

decision, supported by minimalism. Barsotti even states that Justice Souter, in his opinion in Vacco 

v. Quill, makes a minimalist decision and also puts himself, along the lines of Cass Sunstein, in 

terms of democracy forcing, since he invites Parliament to confront itself in an incisive and precise 

way with the issue of assisted suicide.34. 

It is important to remember that, for Sunstein, a decision constitutes democracy-forcing when it 

calls on the legislature to speak out with clarity and objectivity, being minimalist when leaving the 

question open for discussion.35 This is precisely the result of Souter, Ginsburg and O’Connor’s 

opinion: it leaves unresolved the question of euthanasia, highlighting the responsibility of state 

legislatures to face it. 

Undeniably, the provisional ruling that declares the constitutionality of a law have the virtue of 

contributing to a dialogic relationship between Judicial and Legislative powers. However, it is 

possible to say that the ruling that finds the law constitutional, by keeping things as they are, simply 

leaves the problem in the hands of Parliament, having no effect whatsoever of compelling it to act. 

Yet, things cannot be seen this way. On the one hand, it is impossible to remove Parliament's 

responsibility, especially in the face of sensitive issues of great social relevance. On the other, even 

though it is possible to mistakenly imagine that an issue has been “delivered” to Parliament, time 

management always remains with the Court, which may come across a specific case that allows it to 

return to the subject, striking down the law. 

In any way, time is always a challenge, which demands from lawyers and Courts themselves 

creative solutions suitable for protecting fundamental rights without paying the price for the word 

of elected representatives and their popular accountability. 

 

 

 

 

 
34 BARSOTTI, Vittoria. L’Arte di Tacere – Strumenti e Tecniche di non Decisione della Corte Suprema degli Stati 

Uniti, p. 284-285. 
35 SUNSTEIN, Cass. Leaving Things Undecided. Harvard Law Review, v. 110, 1996, p. 7-8 e p. 23. 
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4. The foundations for a constitutional dialogic decision in Brazil 

 

4.1. Foreword 

 

Suppose the Court chooses not to recognize the existence or inexistence of rights based on the 

interpretation of existing fundamental rights. In that case, it allows a further discussion of the matter 

by the community and by Parliament. In this situation, it is indispensable for the Court not to 

examine the issue in-depth and not to partially decide it in order to provide for deliberative 

democracy.36 As it will be demonstrated, in reference to the case submitted to the Brazilian 

Supreme Federal Tribunal,37  deciding on the basis of a proportionality test can also be a way to 

avoid an in-depth theoretical discussion of fundamental rights, benefitting institutional dialogue. 

But to justify such a provisional or partial ruling, it is not enough to build a procedural technique 

that articulates rational dialogue between courts and legislatures. If this is important, it is also 

imperative to see clearly when the question of constitutionality brings to the Court an issue that is 

yet to be the subject of parliamentary deliberation.  

 

 

4.2. When the reviewed law does not contemplate the constitutional matter that requires 

constitutional interpretation based on fundamental rights 

 

The debate about the second look, or incompletely theorized agreements, aims to clarify that the 

constitutional question at the hands of the Court did not exist at the time of the law’s enactment. 

New facts or new social values give rise to an issue that Parliament did not yet consider. This 

means, in turn, that the new legislative pronouncement does not fall back on the same assumptions 

that determined the original law but on the new social facts that have come to demand re-

comprehension. 

In this case, the dialogue is justified because the constitutional question has never been the 

subject of deliberation in the legislature and, often, has to be debated by the population. Obviously, 

 
36 MARINONI, Luiz Guilherme. Processo Constitucional e Democracia, p. 139-258. 
37 STF, RE 635.659.  
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a law that criminalizes assisted suicide when euthanasia was not even entertained, cannot be seen as 

the result of a legislative deliberation about the constitutional question.  

The idea of embracing the facts in order to exercise judicial review is nothing more than a 

requirement to update the Constitution in time.38The debate about constitutional facts arises with 

the perception that certain facts must be properly understood to interpret the Constitution. The 

interpretation based on facts, in other words, is a direct consequence of the normative force of a 

Constitution that, because it is immune to episodic reforms, must be incremented in tune with the 

evolution of social facts. 

It is plainly known, however, that this method of interpretation, capable of dealing with new 

constitutional issues, has as indispensable allies the indeterminate constitutional clauses and the 

vagueness of fundamental rights. It is possible to say that the indeterminacy of constitutional norms 

is an instrument that is part of the gear of the interpretive technique aimed at enabling the resolution 

of contemporary problems.39 

It just so happens that the indeterminacy of constitutional rules and the penumbral area of 

fundamental rights cannot be seen as something that is available only to the Judicial power. If so, 

the reason would lie with those who claim that penumbral rights open opportunities for the 

Judiciary to invent40 or to find41 new rights. It is important to remember that the Supreme Court's 

criticism regarding the problems of using indeterminate constitutional provisions to decide cases is 

based on the premise that when the Court is obligated to make use of these norms, it faces new 

questions that demand the development of the Constitution.42.  

 
38 FAIGMAN, David Laurence. Constitutional Fictions – A Unified Theory of Constitutional Facts. New York: 

Oxford, 2008; KNEIP, Sascha. Verfassungsgerichte als demokratische Akteure. Der Beitrag des 

Bundesverfassungsgerichts zur Qualität der bundesdeutschen Demokratie. Baden-Baden: Nomos Verlagsgesellschaft, 

2009. 
39 HESSE, Konrad. Die normative Kraft der Verfassung: Freiburger Antrittsvorlesung. Tübingen: Mohr Siebrek, 

1959; MÜLLER, Friedrich. Juristische Methodik: Berlin, Duncker & Humblot, 1976; BÖCKENFÖRDE, Ernst-

Wolfgang. Anmerkungen zum Begriff Verfassungswandel. In: Staat, Nation, Europa. Studien zur Staatslehre, 

Verfassungstheorie und Rechtsphilosophie. Frankfurt am Main: Suhrkamp, 1999, p. 141-156. 
40 KRAMER, Larry. The people themselves: popular constitutionalism and judicial review. New York: Oxford 

University Press, 2004, p. 229. 
41 CALABRESI, Guido. Antidiscrimination and Constitutional Accountability (What the Bork-Brennan Debate 

Ignores). Harvard Law Review, v. 105, 1991, p. 137. 
42 The trivialization of the use of the due process clause in the scope of judicial review has been a target of crucial 

academic criticism. Hart describes the substantive dimension of due legal process as one of the main instruments for 

activism in the Supreme Court of the United States, allowing judges to effectively cryptolegislate (HART, Herbert. 

American Jurisprudence Through English Eyes: The Nightmare and the Noble Dream. Georgia Law Review, v. 11, 
1977, p. 973).  
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Even if it is taken into account the opinion that, in these cases, the Court merely extends the 

Constitution43, thus not creating any fundamental rights, it is certain that the decision made based 

on the penumbral area of fundamental rights always determines the construction of constitutional 

meaning. However, the Judiciary does not have the exclusivity to attribute meaning to constitutional 

norms, much less to elaborate meanings capable of expressing how the Constitution should regulate 

new social disputes. 

On the contrary, such tasks are, above all, responsibilities of the population and their elected 

representatives, and it is up to the Court, by virtue of its particular qualifications, only to contribute 

to them, correcting precipitations and mistakes related to the drafting of the law and to 

constitutional interpretation. In a few words: the interpretation of the Constitution and, especially, 

the resolution of issues arising from the evolution of facts based on constitutional norms must be 

shared.44 

Therefore, caution is necessary to understand when the Judiciary is solving a contemporary issue 

based on indeterminate constitutional norms before the population, and other public institutions 

may intervene. An issue may not have been properly debated by the people and by Parliament, even 

if the contested law is relatively recent. 

Laws that prohibit or criminalize conduct are always subject to challenge over time. It is 

impossible to clearly know when a conduct linked to new facts will be considered unpunishable. It 

should be noted that stating that assisted suicide ought to be legalized based on a fundamental right 

to privacy is the same as creating a constitutional right to commit suicide. However, the question of 

euthanasia in the United States not only demanded the facts be made clear, just as it did not require 

a response about the existence of constitutional liberty to commit suicide. It would be enough to ask 

about the moment when the patients can no longer resume their life in dignified conditions and the 

ways that allow the patients' will to be measured. 45. In other words, the constitutional facts needed 

 
43 SHAPIRO, Martin. Stability and change in judicial decision-making: incrementalism or stare decisis? Law and 

the behavioral sciences. Indianápolis-Kansas-Nova Iorque: Ed. L. M. Friedman & S. Macaulay, 1977; 

WRÓBLEWSKI, Jerzy. Change of law and social change. Rivista internazionale di filosofia del diritto, v. 2, 1983. 
44 MENDES, Conrado Hübner. Direitos Fundamentais, Separação de Poderes e Deliberação. Tese de Doutorado 

apresentada ao Departamento de Ciência Política da Faculdade de Filosofia, Letras e Ciências Humanas da 

Universidade de São Paulo, 2008, p. 111-117.   
45 FAIGMAN, David Laurence. Constitutional Fictions – A Unified Theory of Constitutional Facts, p. 13. 



 

OSSERVATORIO COSTITUZIONALE 

316 

to be made clearer.46 

In any way, these facts had not yet been debated by the people and the medical community, nor 

had they gone through state legislatures’ deliberation. Hence if the population and state Parliaments 

are not allowed to discuss the constitutional facts surrounding the issue, affirming that the due 

process clause guarantees the freedom to end life would violate deliberative democracy and would 

disregard that the interpretation of the Constitution does not exclusively lie on the Judiciary. It 

would be a clear attempt to obtain a wholly unnecessary and inadequate ruling to protect a right 

and, beyond that, to neglect the importance of popular participation and parliamentary deliberation. 

The damage of the ruling would be far more significant than one can imagine. The decision 

would not only resolve the question of euthanasia despite popular debate and due deliberation by 

legislators but would also affirm, with the strength of a precedent, a constitutional right to end one’s 

own life. 

When a case is strongly debated based on constitutional principles, it provides a justification 

capable of allowing the formation of a large spectrum precedent capable of regulating the matter of 

great extension and impact in societal life. In fact, in cases of omission control, the probability of 

trying to discuss everything in depth is even greater. Suppose the Supreme Court is faced with a 

moral disagreement that has never been examined by the legislature. In that case, the interpretation 

of constitutional principles can provide different solutions and a more ambitious theoretical 

construction, resulting in a precedent that can later resolve multiple similar moral disagreements. 

In any way, the exact same may happen when the questioned law gives an opportunity to debate 

an issue not originally contemplated by the law itself. Consider, for instance, the appeal47 presented 

to the Brazilian Supreme Federal Tribunal in a criminal conviction case regarding the possession of 

small amounts of marijuana. Take into account that this case is only mentioned here because it 

gives an opportunity to demonstrate the importance of a minimal constitutional decision, able of 

safeguarding the locus of parliamentary deliberation.   

The case for decriminalizing the use of narcotics, such as was posed when the appeal was 

admitted – the criminalization of drug use in the face of a fundamental right to privacy –obviously 

reflects a situation of great social repercussion on which the people and the legislature cannot fail to 

 
46 MARINONI, Luiz Guilherme. Os fatos no Supremo Tribunal Federal. São Paulo: Revista dos Tribunais, 2021; 

MARINONI, Luiz Guilherme. Processo Constitucional e Democracia, p. 685 e ss. 
47 STF, RE 635.659.  
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express their views. Not to examine in depth the discussion on whether drug use is guaranteed by 

the right to privacy opens space not only for a private discussion about different drugs, but also for 

an analysis of whether drugs can effectively harm people's health and life in society. After all, to 

declare that the fundamental right to privacy guarantees the freedom to use narcotics is to state that 

the Constitution does not allow the enactment of a law that prohibits the use of any drug. 

In the aforementioned appeal, though it is sufficient to decide on the proportionality of the 

penalty against the use of marijuana, the argument, based on the right to privacy and individual 

autonomy, amounts to saying that everyone is free to use any drug, which can certainly curtail both 

the continuation of popular debate and the enactment of a different legislative proposition on the 

matter, therefore giving light to a ruling that, in addition to being unnecessary, hinders the 

development of the democratic process. 

If it is important to leave the way unobstructed to deliberation on the subject, it is also 

counterproductive to theoretically develop an argument that the fundamental right to privacy 

protects the liberty to use narcotics. Given that the case deals only with the question of deploying 

criminal sanctions against the use of small quantities of marijuana, it is enough to simply declare 

the disproportion between the conduct and the penalty, there having no need to even refer to a 

fundamental right to privacy and therefrom extract a statement that the Constitution protects the 

freedom to use drugs. 

It is worth noting that the Court’s decision, on the result of the final judgement, may be limited 

to simply declaring that deploying criminal prosecution against small use of marijuana violates 

proportionality in punishments, but the reasoning of the ruling may, nevertheless, unnecessarily 

state the existence of a constitutional freedom to use drugs. This is a problem that constitutional 

procedural law must face when constitutional courts are empowered to create binding precedents. 

The unnecessary nature of the decision, from the perspective of precedent theory, does not refer 

exactly to it being dispensable to point something out in the conclusion of the decision – as it could 

be in the civil law tradition –, but rather to it being unnecessary to develop a rationale that can, 

when shared by the majority in the Court, become ratio decidendi, thus giving rise to a new binding 

precedent. 

In this way, the real danger, in the light of a case that should not open an opportunity for the 

affirmation of a right in the penumbral area of fundamental rights, is not realizing that this right 

may be being created on the basis of an unnecessary theoretical elaboration infiltrated in the 
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foundation of the decision. 

On a different note, such a case could be celebrated for a different reason, because it helps to 

translate two very important concepts related to the importance of not deciding to let deliberation go 

forward. Firstly, it is easy to see that proportionality rules48 must always be applied when they are 

enough, thus avoiding investing in a solution based on an in-depth theoretical development of a 

fundamental right or even of balancing tests between fundamental rights49. Secondly, it is 

imperative to have it clear that, considering the Court’s new role of establishing binding precedents, 

not deciding is not simply not to declare something on the judgment’s result or the conclusion of the 

majority’s opinion. Today it is essential to avoid declaring something unnecessary in the reasoning 

itself, or rather, in the reasoning of each individual vote. 

To repeatedly question the constitutionality of laws may bring the Court a question that has not 

been properly debated by the people or even imagined by legislatures. In this case, the question 

simply disguises the intent of evading popular debate and legislative resolution on it. It is for this 

reason that in such cases courts cannot decide in a way that hinders the development of the 

democratic process. To rule without a deep theoretical argument based on fundamental rights or 

with proportionality rules, in this dimension, is a way of favoring deliberative democracy and 

constitutional dialogue. 

 

 

4.3. A dialogic decision as a decision-making technique 

 

Although a deep theoretical examination is obviously important when necessary, decisions with 

incomplete theories are valuable parts of private and public life, contributing to the proper 

development of constitutional law50. Not deciding what has not yet been debated well between the 

people and Parliament, in addition to being essential to preserve democracy, is important for social 

stability, reciprocity, and mutual respect. 

 
48 It is interesting that, in this scenario, it is also possible to refer to the “need”, though obviously with a different 

meaning. 
49 COMELLA, Víctor Ferreres. Justicia Constitucional y Democracia. Madrid: Centro de Estudios Políticos y 

Constitucionales, 2012, p. 45; NOVAIS, Jorge Reis. Direitos Fundamentais e Justiça Constitucional. Lisboa: AAFDL 

Editora, 2019, p. 128.  
50 SUNSTEIN, Cass. Beyond Judicial Minimalism. Tulsa Law Review, v. 43, 2008, p. 832. 
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However, not examining a question in theoretical depth does not rules out deciding it. The 

decision is limited only in a vertical or horizontal sense, considering a constitutional issue that an 

in-depth judicial interpretation can arguably resolve. When constitutional questions are decided, by 

looking summarily at principles, the ruling will be limited in a vertical sense. But, when an 

unconstitutional ruling is based on just enough reasoning – as it happens when proportionality tests 

are applied –, it will be limited in a horizontal sense, that is, it will be a definitive decision that 

excludes the analysis of another constitutional question. Only in the first case will there be a 

provisional ruling; in the second, there is a definitive one. Although it is possible to speak of both 

hypotheses as provisional, it should be noted that this is related to the issue and not exactly to the 

decision-making technique insofar as the issue is no longer definitively resolved in both situations. 

What really matters is that when the Court finds the law constitutional or unconstitutional 

without an in-depth analysis, just as it does when it applies a proportionality test, it does not resolve 

the constitutional question, which still requires deliberation outside the courtrooms. 

This was the exact content of Justice Powell’s opinion in Regents of the University of California 

v. Bakke – a dispute that fueled a debate on the constitutionality of an affirmative action51. In this 

case, a solution was intended through the analysis of the "equal protection clause", as an effort to 

extract from it a principle of racial neutrality, expressed in the "color-blindness" clause. The 

Supreme Court was divided four to four and Justice Powell gave the defining vote, though he did 

not agree with neither argument made in the Court. While he recognized the importance of a diverse 

student body to the development of education, he concluded that, in the specific case, the 

university’s policy was not necessary to achieve it. His opinion, therefore, rejected both the 

argument that any and all policy based on an affirmative action was illegitimate and that such 

policy would be acceptable solely as a response to past discrimination. 

Deciding in either way would simply exhaust the possibility of finding other solutions, more 

adequate to each different concrete situation. This means that Justice Powell, by not theorizing in 

depth about the equal protection clause, left open the continued debate on the topic that, other than 

complex, always varies depending on the facts of specific cases. It is important to remember that 

there are many types of affirmative action policy, which, in addition to being different from one 

another, can be seen as more or less adequate through the angle of politics and principles, having 

 
51 438 U.S. 265 (1978). 
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always demanded great public and institutional attention in the United States.52Powell’s decision, in 

short, secured the best place – at a distance from the Judiciary – to debate the legitimacy of 

affirmative action programs. 

A decision that admits the importance of concrete circumstances or, in other words, that states 

that issues must be dealt with on a case-by-case basis, obviously is a positive decision and not a 

non-decision. The ruling simply leaves out the analysis of the constitutional question by deep 

interpretation of fundamental rights. 

Thus, a dialogic decision does not only leave unresolved the issue by not developing 

constitutional principles in theoretical depth but also decides the case based on a different rationale 

without answering the substantial constitutional question definitively. Not to decide the substantial 

question, embracing a different reason to decide, is not exactly the same as deciding superficially 

based on fundamental rights. Nevertheless, adopting a different argument to decide, with an eye on 

the need to better deliberate  the question left unanswered, the meaning of the decisions is the same: 

in both scenarios, the ruling acknowledges that it must not deal with the question to favor further 

deliberation. The goal is always to share constitutional interpretation and encourage dialogue. 

When courts decide in any way that does not exhaust the solution of a given constitutional 

question, conscientious that it is promoting deliberation and dialogue, they must make it clear or 

highlight it in their judgment. The announcement that the decision is provisional or deferential is 

pivotal to communicating to the population and to other public institutions that the constitutional 

question must be subjected to greater debate and to proper deliberation by elected representatives. 

The public disclosure of the ruling, however, will not always produce the same effect. If a 

provisional decision of unconstitutionality, in light of a legislative vacuum, may compel legislators 

to enact another law, a decision of unconstitutionality on the basis of proportionality rules, as 

holding provisional constitutionality, does not have the same compelling strength.  

For instance, the Italian Constitutional Court, when faced with the issue of euthanasia in the 

Cappato case, made use of a peculiar decision-making technique hitherto unknown in its 

jurisprudence, as it acknowledged it should not decide while the legislature had not yet spoken out 

on the matter. After remembering that, in similar cases, it had already declared inadmissibility of 

the argued question and had already deployed a monito to legislators for them to adopt the 

 
52 SUNSTEIN, Cass. Leaving Things Undecided. Harvard Law Review, v. 110, 1996, p. 91. 
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necessary measures to eliminate the constitutional violation, the Court warned that using the monito 

technique53 would leave a rule (in disagreement with the constitution) in effect for a long and 

unpredictable period of time54. Thus, with an ordinanza55, the Court declared that due to the need 

for legislative participation it would reassemble in udienza to address the question in the timeframe 

of one year, hoping that before it expired the legislature would have already taken stance on the 

subject56.  

The Court, instead of regulating the effects of a decision of unconstitutionality, as did the 

Supreme Court of Canada in Carter v. Canada57, extended time for the legislature and stated it 

would only decide the case after the one-year deadline for legislative action, extending 

consequently its own time. In other words, the court used a decision-making technique that set up 

dialogue and, at the same time, managed time. 

Even though the reasoning of the ordinanza demonstrates that the Court was more concerned in 

averting legislative void than in effectively debating with Parliament the legitimacy of euthanasia,58 

the public announcement of a set date for reconvening the hearing temporally limited the effects of 

the law, which was held unconstitutional in the following days after Parliament failed to act on the 

 
53 When referring to the monito technique, the Court mentioned a ruling from the Supreme Court of Canada in a 

case about assisted suicide. When deciding Carter v. Canada, the Canadian Court declared unconstitutional sections 

241 (b) and 14 of the Criminal Code, for violating section 7 of the Canadia Charter of Rights and Freedoms, arguing 

that those rules prohibiting assisted suicided violated the rights to life, liberty and personal safety and were not 

legitimate exceptions based on fundamental principles of justice. After holding the laws unconstitutional, the Court 

suspended the effects of its decision for a twelve-month period, with the goal of allowing Parliament to regulate the 

matter. The Constitutional Court gave a similar ruling in 2015 – sentenza n. 10/2015 – with the difference that it 

delayed its effects to the day after the sentenza’s publication. 
54 “Questa tecnica decisoria ha, tuttavia, l’effetto di lasciare in vita – e dunque esposta a ulteriori applicazioni, per 

un periodo di tempo non preventivabile – la normativa non conforme a Costituzione. La eventuale dichiarazione di 

incostituzionalità conseguente all’accertamento dell’inerzia legislativa presuppone, infatti, che venga sollevata una 
nuova questione di legittimità costituzionale, la quale può, peraltro, sopravvenire anche a notevole distanza di tempo 

dalla pronuncia della prima sentenza di inammissibilità, mentre nelle more la disciplina in discussione continua ad 

operare” (Corte Costituzionale, ordinanza n. 207/2018).  
55 Corte Costituzionale, ordinanza n. 207/2018. 
56 After reasonable time for the legislature to act, the need to maintain constitutional legality would have no reason 

to prevail over the importance of leaving room for legislative discretion to regulate the matter. 
57 See endnote n. 52. 
58 The ordinanza n. 207/2018, after going over the situation of the terminally ill, held that the criminal sanction to 

assisted suicide infringed the freedom of self-determination of the sick patient to choose the treatment better suited to 

mitigate suffering, thus also violating the principles of human dignity, reasonability and equality. In this sense, the 

Court anticipated in its argument what it would do in case of legislative inaction. See Federico Laus, Il rapporto tra 

Corte Costituzionale e Legislatore, alla luce delle pronunce sul caso Cappato e sulle tutele crescenti nel jobs act, Rivista 
AIC - Associazione Italiana dei Costituzionalisti, n. 2/2020, p. 72. 
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time it was given.59  

It is worth noting that while the Italian Court feared legislative void and thus kept the law in 

effect (nevertheless temporarily),60 Calabresi’s second look requires promptly striking down the 

law. In this way, the announcement of reconvening the hearing of the case is important when a 

provisional constitutional holding is issued or when the ruling is based on sufficient ground to avert 

the need for an immediate solution to the matter based on principles. On this point, though, it is 

important to see that announcing the reconvening of an adjourned hearing is not the same as 

resuming the judgment of the constitutional question in the first appeal admitted after the lapse of 

time for a parliamentary response. 

In any scenario, the Court will never decide what it has already decided. Depending on whether 

the first decision holds the law unconstitutional or constitutional – or even if the decision is only 

partial, without adjudicating on the question --, the Court will still be able to review the new law, 

changed or not, or even decide the constitutional question through an in-depth theoretical analysis. 

Furthermore, if for Calabresi it is important to be concerned with the last word, it is 

indispensable to point out that this notion, better seen, is simply incompatible with the idea of 

dialogue between institutions. There is no reason to define in abstract who must have the final 

word, neither is it possible to know, from the start, which will prevail. This is entirely 

circumstantial. In certain situations, the will of the people or the legislature's decision will be final. 

Courts often have no reason to keep debating after already being contradicted by the legislature, and 

it may also agree with its justification. In other cases, nevertheless, the people and legislators may 

agree with the Court's ruling, consenting to the judicially provided constitutional interpretation, 

which shows an effective acknowledgment by the people and their elected representatives of the 

importance of the Judiciary for protecting their rights. 

From the provisional nature of the decision, inherent to dialogue, stems its most important 

feature: consensus, the only thing capable of guaranteeing ruling stability, that is, the possibility of 

a judicial decision to regulate life in society without resistance and in a reasonable time. If the 

 
59 With the sentenza n. 242/2019, the Court declared the constitutional illegitimacy of article 580 of the Penal Code, 

in a limited way, and invited the legislature to discipline the entire subject and, in particular, so set in place a suitable 

procedure to satisfy the medical and requirements and the standards of will expression prescribed by the decision.  
60 The Court’s ordinanza cautioned that other judges, in light of what it had decided, should examine whether 

similar constitutional questions were “rilivanti” and “non manifestamente infondate”. 
 



 

OSSERVATORIO COSTITUZIONALE 

323 

system cannot choose, a priori, which decision will prevail, the only alternative is consensus, or the 

dialogue that can end in the alignment of reasons, and in the admissibility of justifying one side to 

give in without losing but still aware that the best result has been achieved. 

 

 

5. Conclusion 

 

If judicial review is a delegation and not an alienation of popular authority,61 the legal doctrine 

has the duty to provide a theory that allows courts to exercise their jurisdiction without prejudice to 

due public deliberation. 

Allowing courts to decide definitively constitutional questions that lack adequate popular and 

legislative debate is certainly ignoring the values of democracy.62Therefore, demanding courts to 

rule on a constitutional issue that has never been the subject of due deliberation in the legislature, 

under the pretext of a mere constitutional challenge, is one of the most worrying and perverse ways 

of silently subscribing to the alienation of popular authority. 

When it is clear that deciding only what is necessary is a way of protecting the values of 

deliberative democracy, it will be easy to see that ruling provisionally or partially is nothing more 

than not deciding what still needs to be debated and explained. It is indisputably a virtuous use of 

the Court’s power, indispensable to avoid barricading deliberation and the development of the 

democratic process. 

When the Court is presented with a constitutional question that demands further deliberation, it 

can set aside an in-depth theoretical discussion on fundamental rights, stating the provisional 

 
61 Deliberative democracy proposes a conception of judicial review or constitutional controle that, nevertheless 

entertains the invalidation of legislative decisions, sees judicial review as delegation and not alienation of popular 

authority. Review must contribute to public deliberation on constitutional principles. For that purpose, courts must be 

held accountable to the public for its decisions and thus must present their reasons clearly and objectively. One of the 

most important arguments in favor of judicial review, in this perspective, lies on the willingness and capability of 

judges to offer a public explanation of their reasons to decide. Otherwise, judicial review would not be a delegation, but 

alienation – or, more adequately, usurpation – of democratic authority. Judicial review, as delegation, protects popular 

authority, the legislative branch of government and the potential to share constitutional interpretation through 

institutional dialogue. See Amy Gutmann; Dennis Thompson, Why Deliberative Democracy? Oxford: Princeton 

University Press, 2004, p. 5-6; Amy Gutmann, The Disharmony of Democracy, Democratic Community (Nomos 

XXXV), New York: New York University Press, 1993, p. 12 ss. 
62 TUSHNET, Mark. Taking the Constitution away from the Courts. Princeton: Princeton University Press, 1999. 
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feature of its ruling in its judgement. A decision of this nature, by acknowledging the need of 

deliberating outside the courtrooms, makes it clear to the people and to other public institutions that 

the constitutional question must be better debated. 

This does not mean that, in these cases, it is not possible to hold the law unconstitutional or 

constitutional, according to the specific details and needs of concrete cases. The Court may have 

good reasons to suspect the unconstitutionality of the law or to keep it in effect, without interference 

in the indispensability of openness to dialogue. 

But courts do not have to necessarily issue a provisional constitutional or unconstitutional 

decision to leave the matter open for debate. They can simply rule on different grounds, still aware 

that they are setting aside an in-depth interpretation of fundamental rights in order to avoid creating 

obstacles for deliberation away from the walls and benches of the courtrooms. Making this clear in 

the ruling's judgment is thus important to communicate to the people and other institutions about 

the judicial will to debate. 

When there is not a provisional decision holding the law unconstitutional, the Court may 

preserve the effectiveness of its decision-making power by controlling the time given to 

parliamentary deliberation. Deciding with the announcement of a deadline to resume the hearing of 

the undecided issue, in addition to giving legislatures an opportunity to deliberate on it, averts a 

delay that could compromise the proper exercise of constitutional jurisdiction. 

Courts, in the end, will always retain their power to decide the constitutional question, whether 

the Parliament enacts a new law, corrects it or even remains inert in the face of a provisional or 

partial constitutionality decision. The essence of a dialogic decision lies within the importance of 

protecting the voice of the people and other institutions in the process of constitutional 

interpretation, as well as within the understanding that institutional dialogue takes place through 

several rounds of deliberation, none of which is individually qualified to produce a correct or 

indisputable decision63. 

 
63 MARINONI, Luiz Guilherme. Processo Constitucional e Democracia, p. 141 e ss. e p. 367 e ss. 


