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We may accept that there is a tendency to compare institutions pertaining to the same culture and 

constitutional tradition, and which fulfil the same functions regardless of their formal classification. 

When we put attention on tradition what exactly do we mean? 

Do we want to just make reference to the historical background of present legal categories and 

concepts or do we think of tradition as an element pertaining to concepts that form part of a legal 

system? Or better still, do we refer to tradition as a source of law to be followed by interpreters (ie 

legislators but especially judges)? 

In fact the first and more spontaneous approach is the historical one. 

When talking about law in a comparative perspective, legal scholars often use expressions like 

legal cultures, legal families and legal traditions. We employ these macro-level concepts to 

categorise and analyse legal systems and to build methodological frameworks for comparison. Each 

of these terms has been subject to much discussion, especially in comparative law, where there is a 

lively debate on methodology. 

They have also entered the discourse on legal history. Their meanings differ according to how 

they have developed in various subdisciplines. In this broader context, the use of the term ‘legal 
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tradition’ is rightly of special interest to legal historians. More than any other concept, it seems to 

emphasise the historical dimension. 

Actually we may say that the concept is relevant both for historical and comparative studies. And 

many contributions in these recent years foster dialogue between legal history and comparative law. 

First, however, it would be useful to take stock of some current usages of the term ‘tradition’.  

While ‘tradition’ has, since Max Weber at least, often carried connotations of resilience against 

change and has generally been used in opposition to rationality and modernity, through which it has 

sometimes acquired a pejorative connotation, this seems to have changed. 

Today tradition is progressively connected with the search for identity in a pluralistic evaluation 

of different societies that must interact or live together. 

As Glenn puts it (H Patrick Glenn, Legal Traditions of the World: Sustainable Diversity in Law 

(5 edn, Oxford University Press 2014) 56), ‘people ask who they are’, and often the answers seem 

to come from the past, especially for those living in diasporas or as ‘strangers in their own lands’. In 

politics, the appeal to ‘tradition’ is used as a means of maintaining social coherence in a globalising 

world. 

Reflections about the emerging world order and models of global law see historical encounters 

between traditions as a source of discursive legitimation for these normative orders. There is much 

debate about a ‘transnational concept of law’, where different traditions might merge. More 

practically, the inadequacy of national legal systems in facing challenges of transnationalisation has 

led some comparativists to suggest that we complement our legal sources by admitting ‘tradition’ or 

‘legal heritage’ (what German scholars would call Rechtsüberlieferung) as a source of law. Finally, 

those who worry about a ‘crisis’ of our legal systems often propose evaluating previous forms of 

social organisation by their laws, which is to say: traditions. 

The courts seem increasingly willing to use comparative legal reasoning in their decisions by 

drawing on foreign traditions and, in doing so they establish lines of transjudicial communication. 

Advocates of legal pluralism and multicultural jurisdictions conceptualise the state as a mediator 

between different communities that demand recognition for their traditions. 

International covenants make reference to traditions. ILO Convention 169 applies to ‘tribal 

peoples … whose status is regulated wholly or partially by their own customs or traditions or by 

special laws or regulations’, and the UN Declaration on the Rights of Indigenous Peoples equally 

draws on tradition. As there is no generally agreed definition of indigenous peoples, historical 
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continuity is a key factor in defining them, and indigenous peoples’ self-definition and self-

recognition generally draw on tradition, so there are ‘returns’ of all kinds. Legal pluralists as well as 

fundamentalists, transnationalists and nationalists are all talking about ‘tradition’. 

But what is a ‘legal tradition’?  

The main question is: Does tradition refer to history or may we ascribe normative value to the 

past? 

From an historical point of view legal traditions are understood as the historical underpinnings of 

modern law. To know them is important, because ‘the legal tradition relates the legal system to the 

culture of which it is a partial expression. It puts the legal system into cultural perspective’. 

May we connect tradition to national sources of law? 

Is ‘tradition’ a Western concept? To what extent would this affect its applicability on a global 

scale, especially for people who do not share our ‘Western’ or ‘Euro-American’ notion of linear 

historical time? There seems to be need for reflection, and legal historians are called to participate 

in this effort. 

To clarify this difference in approach, we begin by considering the value of constitutional 

traditions of each country, that is, the set of values that have been established over time in different 

geopolitical areas. After all, the common legal tradition can be considered as a factor that justifies 

the practice of comparison. For the purposes of these reflections, it is essential to consider the 

principles & values of the constitutional tradition of the Euro-Atlantic area which encompasses the 

European area, principles which are currently enshrined in the European Convention on Human 

Rights, the Charter of Nice and the Inter-American Convention.  

The relevance of this derives from the fact that it is within this cultural and therefore legal area, 

that constitutionalism and comparative studies that concern these principles were established.  

After all, even if it is done unconsciously and without considering the ability or need to accept 

any logical and methodical criteria as a reference when making the comparison, those who venture 

into such operations both as institutional actors (legislators or judges), and as researchers, cannot 

ignore the complex of traditions, values and principles that are proper to the European  legal 

culture, and that have given rise to the codifications, case law, constitutions and therefore 

constitutional principles on which the European Union itself now stands. 

This set of value principles is very well articulated from a linguistic, conceptual and operational 

standpoint. What is interesting is the recognizable data provided by their progressive convergence, 
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which manifests a different degree of intensity according to the scope of the geographical area in 

question. 

The principles in question can be traced back to the area of the western legal tradition, to which 

some even attribute "universal validity", which implies a distinction between Western culture and 

systems belonging to different cultural areas.  

The Western legal tradition is principally characterised by the clear distinction of legal 

institutions (including legal processes such as legislation and jurisdiction, and the legal norms and 

concepts that are produced by them) and other types of establishments, especially religious 

institutions. Distinctions between politics and law constitute another fundamental feature. In this 

context, a further notable distinction can take place within the "systems of Western law", between 

continental European systems (area of civil law) and Anglo-American systems (area of common 

law), both of which can be traced back to the same traditions which are founded on Roman law and 

Christian principles and by extension to those adhering to liberal democracy. Some speak of a 

"Western model" to highlight different ways of conceiving the fundamental rights of the individual. 

In this context, the “classical” liberal phase is distinguished from that of the more recent 

democratic-social state. 

The Western tradition includes today the common constitutional traditions addressed by the 

European Union's regulatory instruments (preamble to the Nice Charter of 2000; draft 

Constitutional Treaty of 2004; Lisbon Treaty of 2009). But discussing common constitutional 

traditions does not necessarily imply identifying a perfect convergence: European historical realities 

are particularly detailed and consequently both similarities and divergences can be detected 

between different European systems. The use of comparison remains essential in order to highlight 

common values. 

The values & principles that comprise the constitutional tradition that characterises the legal 

system, represent for the legislator and judge a limit for the applicability of incompatible values 

from different systems. 

In reference to jurisdictional activity, it is therefore clear that the judge is oriented towards the 

practise of comparison using sources derived from legal systems that pertain to their own cultural 

area, to formulate their convictions. In the case of comparative analysis for scientific purposes, the 

aforementioned limits do not apply. It is in fact up to the individual researcher to establish the 

horizons of his scientific engagement. Furthermore, comparison can highlight differences as well as 
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similarities, enabling the definition of models and the establishment of classifications. In 

conclusion, the comparison between state systems with different constitutional traditions is 

scientifically legitimate, as long as it is relevant to the research objectives. 


